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I. INTRO DUCTION

This brief submits arguments on behalf of the Department of Toxic Substances

12 Control (DISC) Permit Renewal Team (the Team ). On September 24 , 2007, DISC

13 issued a final Standardized Hazardous Waste Facility Permit (Permit) decision 10

14 Advanced Environmental, Inc. (AEt), a storage and treatment facility located at 13579

15 Whittram Avenue, Fontana, California (the Facility). The Faci lity manages used oil, oily

16 wastes and wastewater, oily solids and used anti-freeze. On October23, 2007, AEI

11 (Petitionerand Permittee) filed a petition for review (appeal) of DTSC's final Permit

18 decision. On February 13, 2008, DTSC issued an Order that denied the Petitionor's

19 petition for review of comments 1 through 3 and comment 21 and granted review of

20 Appeal Comments 4 through 20, which pertain to Special Conditions Nand 0 of the

21 Permit (the February 13 Order). These two Special Conditions govern testing for

22 halogens and Polychlorinated Biphenyls (PCBS). DTSC subsequenUy announced a

23 briefing period to receive arguments concerning Appeal Comments 4 through 20,

"
II. ARGUMENTS

Following are the Team's arguments concernirIQ Appeal Comments 4 through

21 20.
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Appeal Comment 4:

Part V" Condition N.2.c. (1){A) slales:

"[tJhe Permittee may rebut the rebuttable presumption pursuant to California
Gode of Regulations, title 22, section 66279.10(b), (b)(1) and (2) only through
analytlcal lesting in accordance wrth the lest methods specified in California
Code of Regulations, title 22, section 66279.90(b) or by complying with
conditions N.2.c.(1){B) through (G) below, which are the only other means of
demonstrating that the used oil does not contain halogenated hazardous waste
for the purposes of California Code of Regulations, title 22, section 66279.10(b),
(b)(1) and (2) and this Permit:

Petitioner's Appeal Comment. Method 8021A is one of the methods listed in

rt

"

California Code of Regulations, title 22, section 66279.90(b) that may be used to rebut
ro

the rebuttable presumption. The Petitioner states that Method 8021 A has been updated

by the U.S. Environmental Protection Agency (USEPA) with Method 80216 and
ra

therefore, Condition N.2.c.(1)(A) should be modified 10 allow use of Method 8021 B.
ra

Team's Response. The Team requests that Comment 4 be denied because the

Petitioner'sproposed change to the condition would violate regulatory requirements.
rs

California Code of Regulations, title 22, section 66279.90(b) does not list updated
re

versions 01the specified tests or Method 8021B as acceptable test methods.

" Section 66279.90(b)allows only the four (4) test methods listed in that section to be
te

used to rebut the rebuttable presumption. If and when California Code of Regulatkms,
ts

title 22, section66279.90(b) is amended to include an expanded list of acceptable
zo

tests, Condition N.2.c.(1XA) as currently drafted will allow the Permittee to use those

new tests.
za

Appeal Comment 5:
aa

Part V., Condition N.2.c. (1)(8) states:

"[tlhe Permittee shall obtain from the transporter a copy of the Generator's Waste
Profile Worksheet (GWPW), attached to the manifest:

n Petitioner's Appeal Comment. The Petit ioner requests throo (3) changes to

28 this condition. First, Petitioner wants the Permittee to have the option to obtain the

information from the generator or the transporter. Second, Petitioner wants the
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condition 10 require the Pennitlee to also obtain the analytical results that were relied

upon to rebullhe presumption. Th ird . Petitioner requests that the phrase "attached to

the manifest" be deleted because Petitioner states that the GWPW and the analytical

results are not attached 10 the manifest.

Team's Response. The Team recommends lhallhe first component of the

comment (option toobtain documentation fromthe generator instead of the transporter)

be denied for reasons discussed below. The Team recommends lhallhe second and

third components (oblain analyticals along with the GWPW and delete the phrase

"attached to the manifest") be granted. Finally, the Team requests thai the Petitioner's

suggested revisions to the oond ition be rejected and the Team's suggested revisions

provided below be adopted

The Team does not agree with Petitioner's claim that the option 10 obtain the

information from the generator should be added to the condition because this approach

will undermine the dependability of the system . Based on Petitioner's comments on the

draft pennit. the final Permit now provides flexibility to the Pennittee by not requiring the

Permittee 10 test each load thaI exceeds halogen criteria. As requested by the

Permittee in comments on the draft pennit, the final Pennit allows the Permittee to rely

on testing conducted by others ' provided specific requirements are met ' (See,

Response to Comment 4-4). If the transporter brings documentation from the generator

that accompanies the manifest with the load, then there will be a guarantee that the

Permittee will be informed prior to accepting the waste whether each individual load did

or did not have greater than or equal to 1000 ppm halogens. If the Permittee is allowed

to rely solely on documentation from the generator that may arrive prior to the load,

there is no guarantee that the Permittee's technician that processes the load will be abl

to retrieve the information from a particular generator and review it carefully in order to

verify the halogen content of oach specific load prior to accepting the load . The

condition's current requirement to obtain the documentation from the transporter will

provide that necessary certainty, protect the integrity of the process and ensure that

a



1 critical information is available and reviewed before a load is accepted . For these

2 reasons, the Tea m believes it is important for the condition to clarify that the GWPrN

3 and the analyticals must accompany the manifes t for the waste.

~ The Team agrees with the Petitioner's requests to add "analyticals" to the

s condition and delete the phrase "attached to the manifest", The Team recommends
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the following revised condition N.2.c.{1 }(B).

"The Permittee shall obtain from the transporter a copy of the Generator's Waste
Profi le Worksheet (GWPrN) and the analyt ical results for the ha logen content
used to rebut the presumption. Th is information sha ll accompany the manifest."

Appeal Comment 6:

Part V., Condition N.2.c .(1)(C) states:

"The Permittee shall revie w this documentation and confirm in the operating log
that the GWPrN : i) is less than 365 days old, ii) is based on a representative
sample of the waste. and iii) was analyzed by a laborato ry certified in accordan
with the Env ironmental Laboratory Accreditation Program by using the test
methods specified in Califomia Code of Regulations, uue22 , section
66279.90(b)."

Petitioner's Appeal Comment. First , Petitioner objects to the term "confirm in

the operating log" because Petitioner misinterprets it to mean that the Facility personnel

must consult the operating log and retrieve and review information about the waste

before the Facility accepts certain waste. Second, Petitioner objects to the requi rement

that the Facility confirm that the GWPrN is based on a representative sample of the

waste, Petitioner asserts it has no means of confirming that the gen8fator's waste

analysis was based on a representative sample of the waste , and should not be

required to do so. Third, Petitioner claims that the scope of the requirement for

analyticals prepared by a laboratory certified tn accordance with the Environmental

Laboratory Accreditation Program is overbroad because this requ irement on ly applies

whe n analyticats will be used to rebut the presumption

Team's Response. The Team requ ests that the first component of the appeal

comment (delete the requ irement to "confirm in the operation log") be den ied because

•
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is based on a misunderstanding about the word ' confirm", The Team did no! intend

' confirm" to mean that the Facility personnel have to retrieve and review documentation

from the operation log priorlo accepting the waste. Instead, the term "confirm in the

operating log" means to "enter or document" in the operating log eftar the waste is

accepted. The Team agrees with Petitioner that the term "record" may be used instead

of "log" because the terms are used Interchangeably. The Team recommends that its

revisions to the condition suggested below be adopted to clarify these issues.

The Team requests thai the second component of the comment (request to

delete the requirement to conf irm the generator's waste analysis was based on a

representative samp le of the waste) be denied because Petitioner's assertion that it is

not possible to comply with the requirement is not accu rate and deleting the

requ irement would be inconsistent with the Facility's Waste Ana lysis Plan 0NAP).

Section III.B of the Standardized Permit App lication for the Facil ity stales "The pre

approval process centers around the Generator's Waste Profile Worksheet, GWPW,

and a representat ive sample of the waste.. .The representative sample may be provided

by the generator, with certificat ion that it is representative of the actual waste stream

and was taken and preserved in accordance with 40 CFR 261, Append iX 1." (emphasis

added. ) Th is indicates the condition as currently drafted can be implemented and is

consistent with the Facility's WAP.

The third component of the comment (asserton that the requirement for

anelyticals to be prepared by a lab certified in accordance with the Environmental

Laboratory Accredita tion Program is overbroad) should be denied because th is

comment misinterprets the requirement . which was intended to app ly only to snalytlcats

used to rebut the presumption. Nonetheless , to address Petitioner's concern, the

Team requests that the condition be revised to clarify that the certification requirement

only applies when anelytlcajs will be used to rebut the presumption.



,
a

•
s

e
,
a

s

to

tt

ra

H

"
rs

"

"

For the above reasons, the Team requests that the Petitione r's suggested

revisions to the condition be rejected and the Team recommends that the following

revis ions and clarifications lor Condition N.2.c.(1)(C) be adopted :

"The Permittee shall review thi s documentation prior to accepting the waste and
subsequently shall enler into the operating record evidence thai the Permittee
reviewed the documentation and verified that: i) the GWPW is less than 365
days old, ii) the GWPW is based on a representative sample of the waste. and
iii) analytical lest data used to rebut the presumption was prepared by a
laboratory certified in accordance with the Envi ronmental Laboratory
Accred itation Program by using the lest methods specified in California Code of
Regulations, title 22, section 66279.90(b)."

Appeal Com ment 7;

Part V" Condit ion N.2.e .(1)( E) states:

"' tJhe Permittee shall review the documentation discu ssed above and enter into
the operating log the reason that the rebuttable presumption can be rebutted
pursuant to Cal ifornia Cod e of Regulations, HUe 22 . section 66279.10(b), (b}(1)
and (2) ."

Pet it ioner's Appeal Comment. Petitioner asserts that the requirement to enter

into the "operating log' the rea son that the rebuttable presumption can be rebutted is

redundant and unnecessary because 'Ial generator may sign a separate Waste Oil

Certification letter certifying that its oil has been rebutted per 22 CCR sections

66279.10(b) (1) and (b) (2) and that the used oil has not been mi xed with any

halogenated hazardous wa stes." Petitioner states that (a) such letters accompany the

GWPW and the manifest or are submitted In advance and for used oils contain ing

greater than 1,000 parts pe r million ("ppm") of halogens; (b) Permittee's review of this

certification sta temont is an appropriate procedure to reb ut the presu mption ; and (e) the

analytical results {as well as the manifest and GW PWj are maintained in the operating

e
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record and the condition should be revised to properly reflect actual procedures and

documentation in the operating record.

Team's Response. The Team recommends that this appeal comment and its

proposed revisions to the condition be denied becau se the purpose of the con dition is 10

require the Facility to provide evidence in the Facility's records of the reason(s), based

on testing and data analysis, that the rebuttable presumption may be rebutted pursuant

to California Code of Regulations, title 22, section66279.1O(b)(1) and (2). The

Pet itioner's proposed revisions wou ld remove obligations on the Permittee to review

and verify analytical information. and would instead simply allow the Facility to place a

generator's certification, wh ich may be based on 'generator know ledge" rather than

testin g and analysis, in the record.

Used oil containing more than 1,000 ppm lotal halogens is presumed to be a

RCRA hazardous waste because it has bee n mixed with a halogenated hazardous

waste listed in Subpart 0 of Part 261, Title 40, Code of Federal Regulations. Failure to

rebut the presumption means that the used oil must be man aged as a hazardous wa ste

and the Perm ittee must reject the load pursuant to the Permit's Condition N.2.a.(1) and

b. In its comments on the draft permit, the Permittee objected to an obligation to test

every load. (See Comment 4-4 in the Response to Comments document.). As

discussed In the Response to Comments. the Permit 's Special Condition N.2.c. now

offers the Permittee the flexibili ty to rely on the generator's test ing rather than requiring

the Perm ittee to conduct its own testing to rebut this presumption. (See Response to

Comment 4-4)

The Petitioner's comment ignores the purpose of condition N.2.c.(1HE) and the

Petitioner's proposed revisions undermine the effectiveness and enforceability of the

Permit. This condition becomes applicable only aftarthe Facility has confirmed that

the used oil contains halogens exceeding 1000 ppm (See Condition N.2.a.) If used 011

contains greater than 1,000 ppm total halogens, DTSC presumes that the used oil has

been mixed with a listed hazardous wa ste, it must be managed as a RCRA hazardous

,
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wasta and the Facility cannot accept it as used oil. Pet itioner's proposal to allow the

Permittee to rely on "3 signed certification by the generator that the used oil was nol

mixed with any halogenated hazardou s waste' does not make sense because: (1) this

generator's certification would have been prepared before the Permittee received and

tes ted the waste. and (2) the certification would not change the Permittee's test results

showing halogens at levels greater than 1000 ppm. The used oil would still contain

halogens at levels above 1000 ppm, despite the generator's certification. Therefore , th

Permittee can onl y demonstrate through analytical testing, either by the Permittee or the

generator, thai (1) the earlier test results were erroneous: or (2) the used oil does not

contain significant concentrations of any of the individual halogenated listed hazardous

wastes.

If the Petitioner's revisions were adopted, it would become much more likely that

waste that should not be sent to Petitioner's Facility would be rece ived and accepted. It

would be very difficult if not impossible for DTSe to conduct meaningful audits and

inspections that would allow DTSC to determine whether the Facility is complying with

the Permit, statutes and regulations.

In concl usion, the Team recommends that the comment and Petitioner's revised

condition be denied. Nonetheless, to clarify the condition, the Team recommends the

following revised Condition N.2.c.(1)(E).

"[tJhe Permittee shall review the documentation discussed above and place il into
the operating record . This documentation shall contain the GWPI/IJ and the
analyt icals that demonstrate that the rebuttable presumption can be rebutted
pursuant to California Gode of Regulations, t itle 22, sec tion 66279.10(b), (bX1)
and (2)."

Appeal Comment 8:

Part V., Condition N.2.c.(1 )(A) and (2) states:

'[tlh e Permittee may rebut the rebutta ble presumption pursuant to California
Gode of Regulations, title 22, section 66279.10{b), (b)(1) and (2) only through
analyt ical testing in accordance with the test methods specified in California

•
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Code of Regulations, title 22, section 66279.90{b) or by complying with
conditions N.2 .c.(1)(8) through (G) below, which are the only other means of
demonstrating that the used oil docs not contain halogenated hazardouswaste
lor the purposes of California Code of RegulatiOns. title 22, section 66279.10(b),
(b){1) and (2) and this Permit :

P,tltioner, Appeal Comment. Petitioner raises the same issues as those

presented in Comment 4 above and requests the same type of revisions 10 the conditio

as in Commenl4.

Team's Response. The Team recommends Ihat Appeal Comment 8 and the

Petitioner's suggested revisions be denied for the same reasons staled in the Team's

argumentsconcerning Appeal Comment 4, incorporated herein by reference.

Appeal Comment 9:

Part V., Condition N.2.c.(3) states:

"Option 3. For used oil received from mult iple generators (Consolidated Loads)
and when the transporter provides fingerprint lest data for each generator using
EPA Test Method 0077:

16 Petitioner', Appeal Comment. The Petitioner requests that the parenthetical

11 refe rence to "(Consolidated Loads)" be deleted from the condition for clarity.

18 Team's Response. The Team requests that this comment and the Petitioner's

19 suggested revision to the condition be granted .

'"
" Appeal Comment 10;

Part V., Condition N.2.c.(3)(B)(i ) states:

"The Permittee shall obtain the fingerprint test data referenced in N.2.c.(3) above
from the transporter; and (i) For any generator whose used oil has a
concentration that exceeds 1000 ppm total halogens, the Permittee shail receive
and have on filo proper documentation and follow the procedures in option 1
above."

•
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Petitioner's Appeal Comment. The Petitioner claims this condition

incorporates the problems identified in Option 1, which the Petitioner appealed in

various comme nts above.

Team's Response. The Team incorporates its arguments regarding Comments

4 through 6 herein by reference and recommends that this comment be denied.

Appeal Comment 11:

Part V., Condi tion N.2.c.(4) slates:

"Option 4. For used oil received from multiple generators (Consolidated Loads)
and when the transporter cannot provide fingerprint data for each generator
using EPA Tesl Method 9077, but the transporter has collected Individual
samples from each generator and retained the samples along with the load."

13 Petitioner's Appeal Comment. The Petitioner requests that the phrase

14 "(Consolidated Loads)"be deleted from the condition for clarity based on the same

1S reasons it described in Comment 9.

16 Team's Response. The Team recommends that Comment 11 be granted and

17 that the phrase "(Consolidated Loads)" be deleted from this condition.
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Appeal Comment 12;

Part V., Condition N.2.c.(4)(A)(ii) states:

"For any generator whose used oil has a concentration that exceeds 1000 ppm
total halogens, the Permittee shall receive and have proper documentation on file
prior to acceptance and follow the procedures in option 1 above:

Petitioner's Appeal Comment. The Petitioner claims this ccndltlcn

incorporates the problems identified in Option 1, which the Petitioner appealed in

various comments above.



1 Team 's Response. The Team incorporates its arguments regard ing Opt ion 1 in

2 Comments 4 through 8 herein by reference and recommends that this comment be

3 denied.
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Appeal Comment 13:

Part V., Cond iti on N.2.c .(5) states:

"Option 5. For used oil received from multiple generators (conscuoateo Loads)
and when the transporter cannot provide fingerprin l data or retained samples as
discussed In Options 3 and 4 above. the Permittee may rebut th e presumption
only through analyticaltesling in accordance with the test methods specified in
Califomia Code of Regulations, title 22. section 66279.90(b) accompanied by a
ceteernlnencn that the rebuttable presumption is rebutted pursuant to Califomia
Code of Regu lations, title 22, section 66279.t o(b), (bX1) and (2):

Peti ti oner's Appea l Comment. First, Petitioner requests that the phrase

"(Consolidated loads)" be deleted lor clarity, based on the same reasons stated in

previous comments. Second . Petitioner requests deletion of the phrase 'ecccrrce neo

by a determination that the rebuttable presumption is rebutted pursuant to Californ ia

Code of Regulations, title 22, section 66279.10(b) , (b) (1) and (2) ." Petitioner argues

that the analytical test results produced pursuant to California Code of Regulations, title

22, section 66279.t o(b) arc the determination and thus there is no need to create an

extra 'determination" document that is not called for by the regulations.

Team's ReSPOnse . The Team recommends that (a) the substance of this appeal

comment be granted , (b) but that Petitioner's suggested revisions to the condition be

rejected and (c) the Team's suggested revisions to the condition below be adopted .

The Team agrees that the term "(Consolidated loads)" should be deleted for clarity .

But the Petitioner has misinterpreted the term 'oetermoeton", The conditio n is not

intended to require the Permittee to make an extra determination separate from the

analytical testing. To clarify the condition, the Team recommends that the term

"accompanied by a ueterminatic n" be deleted and replaced with "that demonstrates".

The Team recommends adoption of the following revised Condition N .2.c.(5).

"
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'Opuon 5. For used oil received from multiple generators and wh en the
transporter cannot provide fingerprint data or retained samples as discussed in
Options 3 and 4 above, the Permittee may rebut the presumption only through
analytical testing in accordance with the test methods specified in California
Codeof Regulations, title 22, section 66279.90(b) that demonstrates that the
rebuttable presumption is rebutted pursuanllo California Codeof Regulations,
title 22, section 66279.10(b), (b)(1) and (2):

Appeal Comment 14:

Part V., Condition 0.2. states:

"All outgoi ng used oil shall be lested for PCBs to ensure that the used oil load
does not contain PCBsat a concentration of 2 ppm Of greater. The Permittee
shafl test the used oil from each storage tank for PCBs pursuant to the
procedures specified in Condition 0 .2.a below or the Permittee shall complywith
the requirements in Condrtion O.2.b, which provide for the receiving facility to tes
the used oil for PCBs."

Pet it ioner's Appeal Comment. Petitioner appeals this condition because it

claims the Permittee should not limited to the two (2) testingoptions provided in the

condition. Petitioner believes it is impractical and unfair to require the Petitioner to test

on-site or to require Breceiving facility to follow the PCB testing procedures required by

this Permit. which may be different than the procedures the receiving facility usually

follows and which may differ from the receiving facility's Waste Analysis Plan 0NAP).

Petitioner claims this condition places Petitioner at a competitive disadvantage

with transporters whootherwise can lake their oil directlyto DeMennolKerdoon (DtK)or

other receiving facilities. Petitioner incorporates by reference comments on behalfof

DIK in its appeal of the American Oil permit that raised numerous environmental,

regulatory, policyand legal issues regarding a similar PCBtesting procedure in the

American Oil permit. Petitioner asserts that the Permit should acknowledge the existing

in-state management scheme and allow waste to be tested at permitted in-state

facilities pursuant only to the facilities' WAPs. Petitioner acknowledges that it may

make sense to (a) require out-of-state facilities to test individual trucks because the oil

could legally be commingled with high PCB oD; or (b) require trucks bound for out-of

stale facilities to be testedon a truck by truck basis for similar reasons. However,

"
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Petitioner argues it makes no sense10 do so for the Permittee, which sends all of itS oil

10 the DIK facility. Petitioner requests thai this condition or Condition O.2.b be revised to

allowthe Permittee to send usedoil to DIKand be tested for PCBs aCCOfdi r'IQ to the

DIK's WAP only-nol pursuant to the procedure ouUined in Petitioner's Permit.

Team's Response. The Team recommends that th is comment be denied for

several reasons. First, this condition provides the Permittee with flexibility it requested

to have the waste tested at the receiving facility rather than at the Permittee's Faci lity ,

but with enough safeguards 10 ensure the integrity of the process. (See, Response to

CommenI4-3.) The Permit condition is intended 10 ensure that a receiving faciHty

accepts legally authorized used oil. The condition ensures that Petitioner's Facility and

receiving facilities accept used oil and not another type of hazardous waste

contaminated with PCBs. Although the testing procedu res this condition requires for

receiving facilities to implement may differ from their current waste acceptance

practices, requirements of this cond ition are not intended to contradict or conflict, with

any receiving facility's WAP. The condition is intended to provide procedures that any

receiving facility could follow in addition to /he procedures outlined in its WAP.

Petitioner's cla im that the condition's test ing procedures for the receiving facility

conflict with D/K's WAP are not substantiated and are inaccurate, The Team reviewed

the D/K facility's WAP and concluded that Condition 0.2.'s testing procedures for

PCBs in used oil are consistent with DIK's WAP. There is a difference in management

practices for used oil prior to testing, but nothing in the OIK permit, WAP or application

precludes D/K from sampling and testing each truckload of used oil in accordance with

Condition 0.2. OIK is allowed to consolidate waste prior to testing, but none of the

documents referenced above preclude OIK from also testing Petit ioner's loads prior to

consolidation.

Petitione r's comment also fails to recog nize that the receiving facil ity is providing

a contractual service to the Permittee. If the receiving facility does not wish to abide by

the instructions contained in Condition 0.2.b" the Perm ittee has the option to send the

ta
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waste 10 another receiving facility thai will follow the Permittee's instructions. Used oil

recycling facilities in Californiaoperated by Industrial Services and Evergreen test used

oil in each In...coming INCk before it is unloaded into the tanks and neither facility has

cited backlogs or other negative impacts.'

Petitioner's claim that the Permit places Pet itioner at an unfair disadvantage vis

a-vis transporters is nol germane beca use the Petitioner is regulated as a permitted

treatment, storage and disposal faci lity. Petition er is subject 10 additional requi rements

to ensure the used oil it receives and manages is in fact used oil.

With regard to the regulatory, policy and legal arguments thai Petitioner

incorporated from the American Oil appeal, the Team responds as follows. Imposing

tes ting requirements for PCBs on used oil transfer tecames on a permit by permit basis

is not an underground regulation because it implements existlng statutory and

regulatory authority. The requirement to include PCB testing as a permit condition is

intended to ensure that a receiving facility accepts legally authorized used oil. DiSC

may impose any conditions on a hazardouswaste facilities permit that are consistent

with the intent of Chapter 6.5, Division 20, Health and Safety Code. (Health & Sat

Code § 252oo(a).) Permits are required to contain conditions necessary to meet the

operating requirements for permitted facilities. (Cal. Code Regs., tit. 22, § 66270.32

(bj(1j.j Permits shall also contain terms and conditions DTSC determinesnecessary to

protect human health and the environment. (Cal. Code Regs., tit. 22, § 66270.32 (bX2).

For these reasons, the condition does not violate the Administrative Procedures Act

(APA) (Gov. Code §§ 11340at. seq.). DTSC considered and rejected DlK's

environmental arguments in the Final Decisionon Appeal from Facility Permit Decision

in the Malter of American Oil (Docket HWCA 06I07-POOO1) issued on October 19, 2007

(the American Oil Final Decision), In that decision, DTSC concluded 1) the Idling

, Final Dl;lciSiOnon Appeal from FllCiiity Permrt Decision in the Man6f of Amenean O. (Docket HWCA

06107· POOO1), Oelober 13. 2007. c.e
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emissions or wait time will be significantly reduced; 2) the number of shipments of used

oil rejected at treatment facilities will be reduced because suspect shipments will be

tested prior to transport; and 3) the inadvertent mixture of used oil with used oil

containing PCBs will be reduced. (See, Section 2 of DTSC's response to Appeal

Comment 1 of the American Oil Fina l Decision, incorporated herein by reterance.)

All required environmental analysis has been conducted and the appropriate

California Environmental Quality Act (CEQA)(Pub. Res. Code § 21 000 at seq.)

processes have been followed. DTSC has issued a Negative Declaration in accoroan

with CEQA and the State CeQA guidelines. Based on the Negative Declaration, DlSe

has found that the project will not have any signifICant adverse effects on the

environment. (See. Negative Decla ration, Response 10 Comments, and Part Ill. C. of

the Permit in the Administrative Record ). Further, CEQA provides a separate process

for appealing CEQA issues. It is not appropriate for Petitioner to raise any CEOA

issues in this permit appeal process.

Appeal Comment 15:

Part V., Condition O.2.a(4} states:

"If the used oil contains PCBs at a concentration of 2 ppm or greater, a second
sample shall be obtained and tested after cleaning the sampling equipment using
the permanganate cleanup procedure."

20 Peti tioner'. Appeal Comment. Petitioner requests that the condition be

21 amended to allow use of separate equipment for the second testing and to allow use of

22 other cleanup procedures besides the permanganate cleanup procedure.

23 Team's Response. The Team recommends that the substance of the comment

2<4 be granted. but that Peutonera suggested revisions to the condition be rejected

2S because they do not ensure that the alternative cleaning technique meets DTSC's

26 standards and regulatory standards. The Team recommends that Condition 0 .2.a(4) be

27 revised as follows:

28 "If the used oil contains PCBs at a concentration of 2pprn or greater, a second
sample shall be obtained and tested. The second sample shall be obtained
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using sampling equipment that is new Of has been cleaned using OI l the
permanganate c teancp procedure (EPA Method 3665A; or b) an appropriate
decontamination procedure that has boon approved in writing by DTSC for use a
the Facility."

Appeal Comment 16:

Part V., c eeemen O.2.b.(1) and b.(2) states:

"If the Permittee elects 10 have the receiving facility test the used oil for PCBs
and the receiving facility agrees to test the used oil for PCBs in accordance with
the Condition O. the Permittee shall provide written instructions 10 the receiving
facility that directs it to test the used all for PCBs to ensure that the used oil load
does not contain PCBs OIl a concentrationof 2 ppm or greater. The instructions
shall, at a minimum, direct the receiving facility to do all the following:
(1) Take a sample for PCBs testing directly from the Permittee's used oil load
and test the Pennines's used oillead separately from any other load.
(2) Do not unc aa the truck or commingle the Permittee's usee Oil load with any
other used oil at the receiving facility until PCBs testing indicated that the
Permittee's load does not contain PCBs at a concentration of 2 ppm or greater."

PetitIoner's Appe al Comment, Petitioner craims it sends its used oil to tile DIK

facility and the conditions in Part V" Condition O.2,b.(1)and(bX2) are inconsistent with

D/K's Waste Analysis Plan (WAP), Petitioner presents many of same the arguments it

offered in Comment 14 above. Petitioner also argues that as noted in comments

submitted on behalf of DIK in the American Oil appeal, the standards imposed in these

conditions constitute an underground regulation with potentially significant

environmental consequences due to the failure to comply with the APA and CeQA,

Team's Response. The Team recommends that this comment and Petitioner's

requested revisions to the condition be denied for the reasons cited in the Team's

argument about DlK's WAP in Comments 14 and 16 above, incorporated herein by

reference and for lhe reasons discussed below. Petitioner's crerms about underground

regulations should be denied for the following reasons. First, DTSC has already denied

similar arguments for reasons stated in DTSC's Response to Appeal Comment 1 in Part

V. 01 the American Oil Final Decision, incorporated herein by reference. Imposing

testing requirements for PCBs on used oil lransfer facilities on a pennit by permit basis

re
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is not an underground regulation because it implements existing statutory and

regulatory authortty. The requlrernent to include PCB testing as a permit condition is

intended to ensure thai a receiving facility accepts legally authorized used oil. DTSe

mayimpose any conditions on a hazardous waste facilities permit thai are consistent

with the intent of Chapter 6.5, Division 20, Health and Safety Code. (Health & s at.

Code§ 252oo(a).) Permits are required to contain conditicms necessary to meet the

operating requirements for permitted facilities. (Cal. Code Regs., tit. 22 , § 66270.32

(b)(1).j Permits shallalso contain terms and conditions DTSe determines necessary 10

protect human health and the environment. (Cal. Code Regs.• tit. 22, § 66270.32 (b)(2 ).

Permmec facilities are required to have and follow a waste analysis plan. (Cal.

Code Regs., tit. 22. §66264.13). This plan must be included in the permit application.

(Cal. Code Regs_, tit . 22, §66270.14 (b)(3).) In addition, PCB testing requirem ents in

the waste analysis plan will not be of a uniform general application, but will depend on

the operational specifics or the individual facility. For all of the above cited reasons, the

Tea m recommends mat me comment, and its proposed revisions to the condition be

denied.

Appeal Comment 17:

Part V., Condition O.2.b .(4) slates:

'Write the manifest number on the written test results for the used 011 that was
tested:

Petitioner's Appeal Comment. Pet itioner claims it sends its used oil to the 0 11<

facility and the requirements in Part V.• Condition O.2.b.(4) are inconsistent with O/K·s

WAP. Petitioner's comments are similar to those in Comment 14 above. Petitioner

requests that this condition be revised to apply only to receiv ing facilities that do not

hold OTSC issued permits.

Team's Response. The Team recommends thatlhis comment be denied for the

reasons stated in arguments concerning Comments 14 and 16 above, incorpora ted

herein by reference.

"
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Appeal Comment 1§:

Pan Y., Condition O.2.(b )S states:

·Provide the Permittee with written test results within 24 hours after the test has
been performed. The written test results shall clearly show whether or not the used oil
loads contains PCBs at a concentration of 2 ppm or greater:

Petitio ner's Appeal Comment. Petitioner requests that this condition be

removed from the Permit because Petitioner asserts a) it is unnecessary; b) there is no

regulatory requirement to support it; and c) there is no need for the used oil receiving

(recycling) facility to provide written lest results within 24 hours .

Team's Res ponse. The Team recommellds that this comment be denied. First,

the Team believes the requirement to provide test results quicklY ;$ necessary because

if test results indicate that the receiving facility must reject the waste, the Permittee

needs this infonnation quickly so that it can implement alternative plans for the waste.

Findings of this nature would trigger further testing of waste at tile Facility because

these test results would illdicate that the Permittee has received used oil that may

contain PCBs at concentrations above permissible limits. The 24 hour time limit is also

practical. The colldition is authorized by Califomia Code of Regulations, title 22,..
section 66270.32(b )(2), which states that permits shall contain terms and conditions tha

" DTSC determines are necessary to protect human health and the environment.

"
"

"

Appeal Comment 19:

Part Y., Cond it ion O.2.b.(6) states :

"Reject the load if the test results show that the used oil contains PCBs at a
concentration of 2 ppm or greater."

Pet itioner's Appeal Comment. Petitioner claims this condition adopts a

standard of general application that is unnecessary and there is 1'10 regulatory

requirement to support it. Petitioner states the standard for used oil is 5ppm and that

the standard in this condition is inconsistent with both California and federa l regulatory

ra
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schemes for used oil. Therefore, Petitioner argues this condition must be removed

entirely from the permit.

Team's Response. The Team recommends that this comment be denied. Fi~I.

the 2 ppm or greater requirement is not a rule or standard of general application. It is a

requirement to be considered in a soecrc case in a specific permit. The 2 ppm or

greater requirement is a screening procedure thai enables the Perm ittee 10 avoid testin

each individual load for concentrations at or above 5ppm. The Permittee has requested

authorization from DTSC 10 operate a hazardous waste facility to accept and store used

oil as defined in Health and Safety Code. Section 25250.1. One of the standards for

used oil is thai it cannot contain PCBs at 5 ppm or greater. As the operator of an oftsite

hazardous waste facility. the Permittee is required to perform waste analysis in

accordance with California Code of Regulations, title 22, sectcn 66264.13 to ensure

that the waste accepted meets the definitiOn of used Oil. This is usually accomplished

by testing. Rather than requiring the Permittee to test each incoming load of used oil

for PCBs to ensure It meets used oil standards, DTSC developed the practical

procedure provided in this Permit that allows the Facility to accept incoming loads 01

used oil and consolidate the used oil into larger storage tanks. Once an adequate

quantity of used oil has been accumulatod and is ready to bo shipped offsite, the

Permittee is required to sample the storage tank and test for PCBs. A sCleening level 0

2 ppm was chosen to account for the dilution of consolidating many loads of used en

into larger storage tanks. To increase fleXibility for this Facility, DlSC has allowed for

testil'lQ of the storage tank onsite or testingof the outgoing loads at the receiving facility.

Thus, DTSC has provided an approach that is practicaland avoids a greater burden

being placed on the Permittee, provided certain conditions are mel See, Response to

Comrnent 4-3.

The condition is consistent with State and federal regulatory approaches. DTSC

has statutory and regulatory authority to impose this condition aediscussed in the

arguments concerning Conditions 14 and 16 above. incorporated herein by reference.

"
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The 2 ppm threshold is also consistent with the federal regulatory scheme. According

to the American Oil Final Decis ion, ' Used oil conta ining detectable levels (2ppm) of

PCBs is subject 10 regulation pursuant to 40 Gode of Federal Regulations section

761.20(e). Used oil oontaining 2ppm, but less than 50 ppm of PCBs must be managed

In accordance with 40 Code of Federal Regulations part 270 and can only be burned in

a qualified incinerator as defined in 40 Code of f edera l Regulat ions section 761.3.

Used oil burners containing 2-49 ppm PCBs are subject to tracking and notice

requirements in 40 Code of Federal Regulations 279, Subparts G&H and section

279.66 and 40 Code of Federal Regulations section 279.72(b). Used oil containing

PCBs at 50 or above must be managed in accordance with 40 Code 01 Federal

Regulations part 761 ," (American Oil Final Decision pp 5-6, incorporated herein by

reference). Therefore, the condition's use of the 2 ppm screening lev91 is consistent

with the federal regulatory scheme. For all of the reasons discussed above, the Team

recommended thai Appeal Comment 19 be denied.

Appeal Comment 20.

Plrt V" Condition O,2.b.(7) states:

"Providea signed certification, under penalty of perjury, for each set of test
results, to the Permittee stating that the receiving facility has followed all of the
Permittee's written Instructions for each used oil load received from the
Permittee."

Petit ioner's Appeal Comment. Petitioner claims this standard adopts a

standard of general application that is unnecessary, there is no regulatory requirement

to support it and that it is inconsistent with both Califomia and federal regulatory

schemes for used oil. Therefore, Petitioner requests that this condition be removed

entirely from the Permit.

Team's Response. The Team recommends that this comment be denied.

alifomia Code of Regulations, title 22, section 66264.13 requires facilities to conduct

aste analysis to ensure the identity of the waste. In this case, the Permittee must



I neure that used oil accepted and managed at the Facility meets theused oil standards

2 n Health and Safety Code section 25250.1. This is normally done by lesting the used

3 il. Instead of requiring the Facility to test each incoming load of used oil, this condition

4 rovides this Permittee with the flexibility to test the used oil ensile or have the receiving

5 acility test for them. The specific conditions concerning used oil vary from permit to

6 rmit. to accommodate the individual characteristics of each facility. The Team's

7 rgumenls above explain why the standard Is necessary. This conditiOn is I'IOt a

8 tancero of general application as discussed in the Team's arguments about Appeal

9 ommen! 14, incorporated herein by reference . With regard to consistency with federal

10 net Stale regulatory schemes, please see arguments concerning Condition 16 and 19

'1 bcve and Part V, Section 3 in the American Oil Final Decision concerning Appeal

12 mment1 . incorporated herein by reference,

ta

"
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"

Condition 0.2.b.(7) in Petitioner's Permit is necessary because the Permit allows

he Permittee to transler its responsibility lor waste analysis to a third -party crt-sue Iacilit

bligated to teslthe waste. Thus, it is imperative that DTSC have a method of verifying

" he results. Requiring that the receiving facility submit a signed certification under

nalty of penury provides assurances that the testing was conducted properly and also

rovcea a mechanism for enforcement against the third-party receivingltesting facility. It
rs

s in the Permittee's best interest to obtain this information, because the Permittee has
so

he ultimate responsibility for the waste. Regarding consistency with State and federal

egulatory schemes, please see the arguments in Appeal Comments 16 and 19 above

nd Part V, Section 3 in the American Oil Final Decision, incorporated herein by

eterence.
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VIII. SUMMARY AND CONCLUSiON

For the reasons discussed above, the Team recommends that the Final Decision in

this matter condude as follows:

"
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Appeal Comment 4: Deny the comment.

Appeal Commenl5: (a) Deny the firs! component cnne comment regarding adding

the option to obtain documentation from the generator, (b) grant the second and third

components regarding analyticals and attachments to the manifest. (c) reject the

cetaoner s proposed revis ions to the oondition, and (d) adopt the Team's suggested

revisions to the condition.

Appeal Comment 6: (a) Deny the comment and the Petitioner's suggested revisions

to the condition; and (b) for clarity, aoccune Team's suggested revisions to the

condition.

Appeal Comment 7: (a) Deny the comment and tile Petitioner's proposed revisions

to the condition, and (b) for clarity, adopt the Team's suggested revisions to the

condition.

Appeal Comment 8: Deny the comment.

Appeal Comment 9: Grant the comment.

Appeal Comment 10: Deny the comment.

Appeal Comment 11: Grant the comment.

Appeal Comment 12: Deny the comment.

Appeal Comment 13: (al Grant the substance of the comment, (b) reject Petitioner's

suggested revisions to the condition, and (el adopt the Team's suggested revisions.

Appeal Comment 14: Deny the comment.

Appeal Comment 15: (a) Grant the substance of the comment, (b) reject the

Petitioner's suggested revisions to the condition, and (c) adopt the Team's suggested

revisions to the condition,

Appeal Comment 16: Deny the comment.

Appeal Comment 17: Deny the comment.

Appeal Comment 18: Deny the comment.

Appeal Comment 19: Deny the comment.

Appeal Comment 20: Deny the comment.
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